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ment of fault principle substantial uniformity might be obtained since 
it has recently been held 11° that the cargo-owner’s right to recover for 
his entire loss can be waived by contract. 


THE EXCULPATORY PROVISION OF THE DEFENSE PRODUCTION ACT 
OF 1950. — Industrial and economic mobilization inevitably causes large 
scale dislocations in the delicate machinery of a dynamic economy.! It 
is then that government action radically alters contractual arrangements 
and frequently defeats the expectations of the parties. In the absence 
of statutory exculpation or discharge on grounds of supervening illegal- 
ity, common law principles of impossibility or frustration would deter- 
mine liability under such agreements and, if the frustrating event could 
reasonably have been foreseen, escape from contractual obligations 
would be unlikely.” To facilitate prompt compliance with government 
mandates, Congress sought, in the Defense Production Act of 1950,° to 
eliminate this common law doctrine in specified instances.* But, since 
the statutory provision will frequently be inapplicable and troublesome 
problems remain even where it operates, it may be desirable for contract- 
ing parties, wherever possible, to anticipate such contingencies by 
appropriate contract provisions. | 

Comparison with Prior Provisions. — The Defense Production Act of 
1950 is an omnibus measure dealing with such varied matters as priori- 
ties and allocations, authority to requisition, expansion of productive 
capacity and supply, price and wage stabilization, and control of con- 
sumer and real estate credit. Section 707 of the Act, insofar as it con- 
cerns exculpation, may relate to all of these matters since it provides 
that: 


No person shall be held liable for damages or penalties for any act or 
failure to act resulting directly or indirectly from his compliance with a rule, 
regulation or order issued pursuant to this Act, notwithstanding that any such 
rule, regulation or order shall thereafter be declared by judicial or other 
competent authority to be invalid... 


Some enlightenment as to the scope of this exculpatory provision may be 
derived by comparing it with its 1941 predecessor.® Section 2(a) (7) of 
the earlier act provided that: 


129 United States v. The Esso Belgium, 90 F. Supp. 836 (S.D.N.Y. 1950). See 
KNAUTH, OP. cit. supra note 88, at 159. 

* See Note, American Economic Mobilization, 55 Harv. L. REv. 427-536 (1942). 

? See L. N. Jackson & Co. v. Royal Norwegian Gov’t, 177 F.2d 694, 702 (2d Cir. 
1949) (L. Hand, J., dissenting), cert. denied, 339 U.S. 914 (1950) ; RESTATEMENT, 
CONTRACTS § 457 (1932). 

Pub. L. No. 774, 81st Cong., 2d Sess. (Sept. 8, 1950). 

“See H.R. Rep. No. 460, 77th Cong., rst Sess. 6 (1941) which accompanied the 
World War II exculpatory provision. The committee reports relating to the 
present provision are not as explicit, see SEN. Rep. No. 2250, 81st Cong., 2d Sess. 
Ir (1950); H.R. Rep. No. 2759, 81st Cong., 2d Sess. 22 (1950). However, there 
is no reason to believe that there was any difference in the basic purpose of both 
statutes. 

555 STAT. 236 (1941), 41 U.S.C. Precepinc § 1 (Supp. 1 1942), as amended, 
56 Stat. 180 (1942), 50 U.S.C. App. §§ 633(7), 1152 (a)(7) (1946). 
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No person shall be held liable for damages or penalties for any default under 
any contract or order which shall result directly or indirectly from compliance 
with this subsection (a) [dealing with priorities and allocations], or any rule, 
regulation or order issued thereunder notwithstanding that any such rule, 
regulation or order shall thereafter be declared by judicial or other competent 
authority to be invalid.® 


(a) Tort Liability. — As an initial contrast, it may be observed that 
the new provision unlike its World War II counterpart is apparently not 
confined to exculpation from contract liability, for the words “‘any act or 
failure to act’”’ seem broad enough to include tort liability not predicated 
on negligence.“ Moreover, similar language used in the exculpatory pro- 
vision of the Trading With the Enemy Act® was construed by the 
Supreme Court to provide immunity from a liability that appeared to 
sound in tort.? Thus, immunity would be afforded from possible liability 
where a producer is required to deliver to a third person property in 
which one of his other customers had acquired some legal or equitable 
interest.1° And application of the exculpatory provision to absolute 
liability for nuisance, where its creation was an inevitable incident of 
action taken at the Government’s behest,14 seems in accord with the 
legislative policy, even if under established tort principles the urgent 
public need for the enterprise was insufficient to warrant a finding that 
there was no nuisance.!? Furthermore, even though the statute refers 
only to liability for “damages or penalties,” it would appear that it 
should nevertheless be available as a defense in an action for injunctive 
relief from a nuisance. But, as a tort defense, it would seem that the 
language of the exculpatory provision lends itself to at least one con- 
struction that is probably beyond what Congress intended. For example, 
a company converting from the production of some innocuous product to 
the manufacture of high explosives might be paid a price which reflects 
the risks inherent in such an enterprise. Yet, when sued for damages 
resulting from an explosion, the company might argue that liability for 
damages caused by high explosives is not based on negligence but on the 
fact of engaging in an extra-hazardous activity }* and that, since this 
activity is in compliance with an order, the statute provides a defense. 

(6) Requirement of “his” Compliance. — Another striking difference 
between the present and former exculpatory provisions, particularly 
pertinent to contractual relationships, is the inclusion of the word “his” 
preceding the word “compliance.” In the 1941 version of this provision 


® Another exculpatory provision was contained in the Emergency Price Control 
Act of 1942, 56 Stat. 33 (1942), 50 U.S.C. App. § 925(d) (1946). 

TJt would seem that if the injury to the plaintiff could have been avoided by 
the exercise of due care, the liability would be held not to result from compliance 
with government mandates. 

8 55 Sav. 840 (1941), 50 U.S.C. App. § 616(2) (1946). 

® Silesian-American Corp. v. Clark, 332 U.S. 469 (1947). 

10 See Note, 55 Harv. L. REv. 427, 475 (1942). 

11 See, e.g., Godard v. Babson-Dow Mfg. Co., 313 Mass. 280, 47 N.E.2d 303 
(1943) (nuisance enjoined). But cf. Heppenstall Co. v. Berkshire Chem. Co., 
130 Conn. 485, 35 A.2d 845 (1944). 

12 See RESTATEMENT, Torts §§ 826-28 (1939). 

13 See ProssER, ToRTS 426-31 (1941). 
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the same language was used, but the word “his” was deleted from the 
provision by amendment in 1942.14 The committee report dealing with 
this amendment said that its purpose was to eliminate “the restriction 
which limited the benefits of the [exculpatory] provision to persons who 
had received priority or allocations orders, and [extend] such benefits 
to any person who defaults on a contract caused by compliance [sic] 
with such an order.” 5 Reappearance of the word “his” in the current 
provision therefore seems to indicate that the defense is again available 
only to the person to whom the order is directed. But, uncertainty as to 
the precise implications of the word “his,” as well as the scope of the 
provision generally, is caused by the fact that a recent regulation issued 
by the National Production Authority 1° employs the exact language of 
the old exculpatory provision which omits the word “his” and applies 
only to defaults under contracts. If the word “his” does have the signifi- 
cance suggested above, it would seem that the regulation is in excess of 
statutory authority since it grants a broader defense than does the 
statute. : 

Operation of the New Provision.— (a) Applicability. — Appraisal 
of the likely effects of the new provision is necessarily speculative. There 
has been little judicial interpretation of the prior act even though 
during and after the last war much litigation arose in which defenses 
were urged relating in some fashion to compliance with government 
rules. Many of the situations seemed to be beyond the scope of the 
then existing exculpatory provision,’” and even where the provision was 
possibly applicable,!* only a few cases recognized its relevance.’ More- 
over, in none of the cases found in which the old exculpatory provision 
was mentioned did it appear to control the decision. Nevertheless, an 
examination of past experience may be profitable in suggesting problems 
that are likely to recur. 


*4 55 STAT. 236 (1941), 41 U.S.C. Precepinc § 1 (Supp. 1 1942), as amended, 
56 Stat. 180 (1942), 50 U.S.C. App. 8§ 633(7), 1152(a)(7) (1946). 

15 WLR. Rep. No. 1765, 77th Cong., 2d Sess. 7 (1942). See also H.R. Rep. No. 
1896, 77th Cong. 2d Sess. 6 (1942) (conference report). 

16 NPA Regulation No. 2, § 11.22, 15 FEep. REG. 6635 (1950). See also NPA 
Order M-4, § 71.7, as amended, 15 Fep. REc. 7365 (1950). 

*T See, e.g., Leonard v. Autocar Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477 
(1945), cert. denied, 327 U.S. 804 (1946) (condemnation of leased premises) ; 
Popper v. Centre Brass Works, 180 Misc. 1028, 43 N.Y.S.2d 107 (N.Y. City Ct. 
1943) (repudiation because of inability to obtain other products). 

18 See, e.g., Freeto v. State Highway Comm’n, 161 Kan. 7, 166 P.2d 728 (1946) ; 
Federated Textiles, Inc. v. Glamour Girl, Inc., 265 App. Div. 252, 38 N.Y.S.2d 
493 (1st Dep’t 1942). In some cases the common law result was the same as 
would have been reached if the provision were applicable. See, e.g., Village of 
Minneota v. Fairbanks, Morse & Co., 226 Minn. 1, 31 N.W.2d 920 (1948); Flaster 
v. Seaboard Gage Corp., 61 N.Y.S.2d 152 (Sup. Ct. 1946). 

*° Compare Stamey v. State Highway Comm’n, 76 F. Supp. 946 (D. Kan. 1948), 
with Freeto v. State Highway Comm’n, 161 Kan. 7, 166 P.2d 728 (1946). See 
Burton v. Asbestos, Ltd., 92 F. Supp. 310 (D.N.J. 1950); L. N. Jackson & Co. v. 
Royal Norwegian Gov’t, 177 F.2d 694 (2d Cir. 1949), cert. denied, 339 U.S. 914 
(1950); Vernon Lumber Corp. v. Harcen Construction Co., 60 F. Supp. 555 
(E.D.N.Y. 1945), aff'd, 155 F.2d 348 (2d Cir. 1946); Fast Bearing Co. v. Precision 
Development Co., 185 Md. 288, 44 A.2d 735 (1945); Freund v. Zephyr Laundry 
Mach. Co., 180 Misc. 249, 39 N.Y.S.2d 250 (Sup. Ct. 1942), aff'd, 266 App. 
Div. 734, 41 N.Y.S.2d 909 (2d Dep’t 1943); Martin Ross Mfg. Corp. v. Ulius, 
181 Misc. 995, 48 N.Y.S.2d 756 (Sup. Ct. 1944). 
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Government directives concerning production of goods or supply of 
services have had a primary effect on contracts by: (1) absolutely pro- 
hibiting performance of particular types of contracts; 7° or (2) proscrib- 
ing performance upon the terms agreed to by the parties; 71 or (3) divert- 
ing or restricting the producer’s output, and thus rendering performance 
impracticable.?? To illustrate the first two effects, suppose an automobile 
manufacturer with a maximum annual capacity of X cars had con- 
tracted, prior to the issuance of any government regulations, to deliver 
his total output at $1,000 each. If a defense production order forbade 
the manufacture of any civilian cars, or a price regulation prohibited 
their sale at more than $975, it seems clear that not only would any 
resulting contract liability arise “directly . . . from his compliance,” 
but that supervening illegality would provide a common law defense as 
well.22 On the other hand, in the third instance, if a priority order 
called for delivery to the Government of X cars per year, or a regulation 
simply reduced the number of civilian cars that could be produced per 
year, nonperformance of some or all of the civilian contracts would 
result at least “indirectly from his compliance” and statutory exculpa- 
tion could be invoked even though, because of foreseeability, excuse at 
common law might be doubtful. 

Since it was relatively clear that a defense was available where these 
primary effects were manifested, only a few such situations came before 
the courts. Most of the litigation involved the chain-reaction conse- 
quences of such government directives. Some of the cases dealt with 
instances where performance required utilization of unobtainable prod- 
ucts or services.24 Also contested was the liability of a defendant- 
middleman when the goods he was to resell were unavailable.?° In the 
remaining cases, intervening government action substantially defeated 
an economic motive underlying the contract by making it less profitable 
to one or both parties.2® The question of possible applicability of the 
new exculpatory provision to any of these situations seems to depend 
on whether they are covered by the word “‘indirectly,’”’ and whether an 
obstacle is presented by the word “‘his.”’ 

Literally read, the phrase which allows exculpation from liability for 
an act “resulting . . . indirectly from his [defendant’s] compliance” 
would seem to include any case where there was some causal relationship 


20 See, e.g., Gunze Silk Corp. v. Charles Rudolph Corp., 266 App. Div. 541, 
43 N.Y.S.2d 175 (1st Dep’t 1943). 

21 See, e.g., Matter of Kramer & Uchitelle, Inc., 288 N.Y. 467, 43 N.E.2d 493 
(1942). 

22See Fast Bearing Co. v. Precision Development Co., 185 Md. 288, 44 A.2d 
735 (1945). | 

23 Export Syndicate of Steel Producers, Inc. v. Dilsizian, Inc., 36 N.Y.S.2d 868 
(Sup. Ct.), af’d, 265 App. Div. 923, 49 N.Y.S.2d 984 (1st Dep’t 1942). 

24 See, e.g., Otto v. Orange Screen Co., 57 F. Supp. 134 (D.N.J. 1944). 

25 See, e.g., James Pels Co. v. Republic Chem. Corp., 31 N.Y.S.2d 857 (Sup. 
Ct. 1941). 

26 See, e.g., Ohio Citizens Trust Co. v. Air-Way Elec. Appliance Corp., 56 F. 
Supp. toro (N.D. Ohio 1944) (patent license contract); State Mut. Life Assur- 
ance Co. v. Gruber, 269 App. Div. 170, 54 N.Y.S.2d 729 (1st Dep’t 1945) (lease) ; 
Ryan v. Brown Motors, Inc., 132 N.J.L. 154, 39 A.2d 70 (1944) (employment 
contract). 
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between the breach and compliance by the defendant. Yet, such a con- 
struction of “indirectly” might inequitably extend the scope of the pro- 
vision far beyond what is needed to promote its objective. Again using 
the illustration of the car manufacturer, suppose that he has leased a 
building for an automobile sales showroom and service station, and a 
government order substantially restricts the sale of new automobiles.’ 
If he then repudiates the lease, although he can contend that there is a 
causal connection between the breach and his compliance with the gov- 
ernment order, such a breach is not an unavoidable consequence of 
compliance.”® He may still utilize the building, and it seems clear that 
the provision was not aimed at affording exculpation merely because a 
contract is made less profitable.”® 

Even where the causal connection is more immediate, application of 
the exculpatory provision may be uncertain because of the word “his.” 
For example, if the only relevant government order restricted the car 
manufacturer’s steel suppliers in such manner that performance of the 
contract to deliver a certain number of civilian automobiles was pre- 
vented, while again literally the contract default would result indirectly 
from compliance, it is not “his” — the car manufacturer’s — compliance 
and therefore it would seem that there would be no statutory exculpa- 
tion.2° Yet, in contrast with the hypothetical lease case, here the causal 
connection is closer and there is no practicable alternative to nonper- 
formance. Thus, it would seem unfair to have exculpation turn upon 
whether the government order is literally directed to the defendant, 
regardless of its economic consequences. Even if the policy of the 
statute were merely to encourage prompt compliance and thus did not 
compel granting immunity in this type of case, equitable considerations 
would seem to justify treating an order prohibiting the sale of steel as 
implicitly prohibiting its purchase. For, a government order to suppliers 
necessarily affects their customers who, in a sense, also comply with 
the order. 

But adopting in all cases a broad interpretation of the words “his” 
and “indirectly” would be undesirable since this approach would unduly 
imperil the stability of many contractual relationships. Similarly, it 
would be undesirable for the courts in all cases to construe restrictively 
the statutory language. A satisfactory alternative to the strict interpre- 
tation of “his” might be for courts to delimit “his” and “indirectly” in 
the light of case-by-case experience. Exculpation might then be allowed 
where the immediacy of the effect of government intervention and the 
extent to which performance is impracticable #1 or valueless to the 





27 See Lloyd v. Murphy, 25 Cal.2d 48, 153 P.2d 47, (1944); Colonial Operat- 
ing Corp. v. Hannan Sales & Service, Inc., 265 App. Div. 411, 39 N.YS.2d 217 
(2d Dep’t 1943). 

2° Cf. Burton v. Asbestos, Ltd., 92 F. Supp. 310, 318 (D.N.J. 1950). 

2° Cf. Crowley v. Commodity Exchange, Inc., 141 F.2d 182 (2d Cir. 1944). 

° Accord, Vernon Lumber Corp. v. Harcen Construction Co., 60 F. Supp. 555 
(E.D.N.Y. 1945), aff'd, 155 F.2d 348 (2d Cir. 1946). But cf. Tanner v. Childers, 
108 Utah 455, 160 P.2d 965 (1945) (excused at common law). 

°Compare James Pels Co. v. Republic Chem. Corp., 31 N.Y.S.2d 857 (Sup. Ct. 
1941), with Popper v. Centre Brass Works, 180 Misc. 1028, 43 N.Y.S.2d 107 
(City Ct. 1943). 
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recipient 32 militate in the defendant’s favor. However, the congres- 
sional motive for inclusion of the word “his’’ may have been to use the 
formalistic criterion to limit the scope of judicial construction since in 
many cases a Strict interpretation of “‘his’”’ would avoid the problem of 
judicial delimitation of “indirectly.” And, if this hypothesis is correct, 
it would perhaps be preferable for Congress again to delete the word 
“his” and permit greater judicial flexibility in determining the applica- 
bility of the exculpatory provision. 

Effect of Exculpation: Suspension, Partial or Complete Discharge. — 
Merely because it is established that the exculpatory provision is opera- 
tive, it does not perforce follow that all legal obligations between the 
parties are terminated. For example, there might be uncertainties if the 
party who was excused from performance of one part of a contract 
which encompassed different items of performance sought to enforce 
the balance on the ground that the contract was only partially dis- 
charged. Similarly, in an action for damages or for a declaratory judg- 
ment, it might be contended that even if the exculpatory provision were 
applicable its effect would be only to suspend the contract until perform- 
ance again became feasible. But, when common law doctrines of im- 
possibility or frustration are successfully invoked, the courts generally 
have discharged both parties,?* thus preventing indefiniteness and 
possible unfairness incident to requiring performance at a time other 
than that specified in the contract. However, where large reliance ex- 
penditures have been incurred in connection with a long term contract, 
suspension has been allowed.** 

Apart from the remedy of suspension that might be permitted be- 
cause of reliance expenditures, it would seem that a reliance recovery,*° 
even if possible at common law,®® would be unobtainable in the face of 
the exculpatory provision, although the remedy of restitution *7 would 
not be barred by the words “damages or penalties.” 

Drafting Contract Provisions. — The fact that in many cases the 
statute would be inapplicable and its effect uncertain where applied 
would seem to suggest the desirability of using, wherever possible, ex- 
plicit contract clauses to deal with these problems. A suggestive list of 
devices 38 to be considered by the draftsman is thus appropriate for, 

32 Compare 20th Century Lites, Inc. v. Goodman, 64 Cal. App.zd 938, 149 
P.2d 88 (1944), with Farlou Realty Corp. v. Woodsam Associates, Inc., 49 N.Y.S.2d 
367 (Sup. Ct. 1944), aff'd, 294 N.Y. 846, 62 N.E.2d 396 (1945). 

33 See, e.g., Autry v. Republic Productions, Inc., 30 Cal.2d 144, 180 P.2d 888 
(1947); RESTATEMENT, ConTRACTS 8§ 457, 462 (1932). 

54 Patch v. Solar Corp., 149 F.2d 558 (7th Cir.), cert. denied, 326 U.S. 741 
(1945). Cf. Pacific Trading Co. v. Mouton Rice Milling Co., 184 F.2d 141 (8th Cir. 
1950). But cf. Pacific Trading Co. v. Louisiana State Rice Milling Co., 215 La. 
1086, 42 So.2d 855 (1949). 

35 See L. Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2d Cir. 1949), 
63 Harv. L. REv. 1068 (1950). 

36 See Comment, 18 U. or Cui. L. REv. 153 (1950). 

37 See, e.g., Cinquegrano v. T. A. Clarke Motors, Inc., 69 RI. 28, 30 A.2d 


859 (1943); Fuselier v. J. C. Cormier Sales & Service, 15 So.2d goo (La. Ct. of 
App. 1943). But cf. Shelton v. Tuttle Motor Co., 223 N.C. 63, 25 S.E.2d 451 


(1943). 
38 The devices discussed are not necessarily mutually exclusive, nor do they 
exhaust all the possibilities. 
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while it seems clear that a clause designed to impose the kind of liability 
that is excused by the statute will be unenforceable,®? provisions aimed 
at avoiding uncertainties in the law will not necessarily run afoul of the 
statute. And where the exculpatory provision does not operate, it may 
even be possible for the parties to arrange effectively for equitable dis- 
tribution of losses. 

In drafting, consideration must first be given to an adequate descrip- 
tion of the contingency which will bring the contract clause into opera- 
tion. The typical force majeure clause *° may create more difficult prob- 
lems than those it is designed to remedy,*! and, paradoxically, it seems to 
invite restrictive judicial interpretation in spite of its broad language.*? 
Thus, although in some instances it may be usefully employed, in gen- 
eral, more specific language would seem to be required.*® 

In some situations, for example where complete performance is to 
occur on a given date and only short term impediments are anticipated, 
it may be advisable for the contract to contain a provision for post- 
poning performance upon the happening of the contingency, either 
automatically or at the option of one party. Or, where the contract 
involves performance to continue over a period of time, the needs of the 
parties may suggest a clause suspending the obligation to perform, and 
providing for one of two alternatives; either (1) requiring performance, 
to the same extent as originally specified, over a period commencing 
with the cessation of the inability, or (2) excusing only that amount of 
performance which was to have taken place over the period during 
which the inability existed. In some circumstances the parties may be 
willing to provide for use, at an appropriately adjusted price, of sub- 
stitute products, facilities or methods in the process of performance 
when those originally contemplated become unavailable. Alternative to, 
or in conjunction with these provisions, an automatic or optional can- 
cellation clause may be useful. And such a clause may be desirable in 
order to settle the question of partial discharge if different items of 
performance are involved. 

If large reliance expenditures were to be incurred, it might be possible 
to have the contract specify that those expenditures are to be part of 
the consideration for the counterpromise and perhaps arrange for ad- 





8° There is, of course, the possibility that a court might hold that the statute 
merely removed the common law barrier of foreseeability and that the parties were 
still free to contract away the immunity granted, but this seems unlikely in view 
of the underlying policy of the exculpatory provision. 

4° E.g., “Nonperformance of this contract by: is excused so far as caused 
by strikes, fires, accident, or other delays unavoidable or beyond his reasonable 
control.” 3 NicHors, CycLopepia oF LEGAL Forms ANN. § 3.121 B (1936). 

41See Witherspoon, The Force Majeure Clause and Partial Impossibility of 
Seller’s Performance, 27 Texas L. Rev. 775 (1949). 

“a sa e.g., Baetjer v. New Eng. Alcohol Co., 319 Mass. 592, 66 N.E.2d 798 
1946). : 

*8 Compare Orme v. Atlas Gas & Oil Co., 217 Minn. 27, 13 N.W.2d 757 (1944) 
and Mid-Continent Petroleum Corp. v. Barrett, 297 Ky. 709, 181 S.W.2d 60 (1944), 
with First Nat. Bank v. Fairchester Oil Co., 267 App. Div. 281, 45 N.Y.S.2d 532 
(2d Dep’t 1943) ; Moore v. Southern Independent Oil and Refining Co., 326 Ill. App. 
112, 61 N.E.2d 684 (1945). 
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vance payments. But, since there might be doubt as to the validity of 
such an arrangement if the exculpatory provision applied, because the 
payments might be considered ‘damages or penalties” instead of reim- 
bursement, it might be advisable to couple with the clause an option al- 
lowing one party to declare the contract suspended if for any reason the 
reliance provision were inoperative. Thus, some degree of protection 
might be afforded. However, where the statute is clearly inapplicable, 
there would be no obstacle to contracting for specific distribution of such 
expenses or agreeing to submit the question of equitable distribution to 
arbitration. So long as it does not lead to results conflicting with the 
exculpatory provision, arbitration may be a helpful device for settling 
other problems that may arise from the occurrence of the described 
contingency. Of course, there is also a danger that an arbitration clause 
with a very broad scope may be ineffective since, in cases where courts 
have found performance to be otherwise excused, it has been held that 
an arbitration provision is discharged with the rest of the contract.*4 
Yet, if an arbitration clause is more narrowly drawn to cover only 
specific situations and restricts the scope of the arbitrator’s decision, 
there would seem to be no reason for invalidating it. 
In contrast with provisions aimed at distributing losses, it may be 
possible in some cases to provide for some distribution of the profits 
that would be received from the Government.*® This might be appro- 
priate, for example, where there is a possibility that the Government 
might requisition a ship from an owner who has previously contracted 
with a charterer, and thus the charterer would not suffer an entire 
expectancy loss.*® Such an arrangement more closely resembles recom- 
pense for government condemnation of a leasehold interest 4” than it 
does an award of damages. In addition, it would not seem to offend the 
policy underlying the exculpatory provision, especially if the owner’s 
share of the profits from the Government would be larger than what he 
would have received from the charterer had there been no requisition. 
While some of the aforementioned devices might be utilized in 
leases *8 as well as contracts, it would seem that a great deal of the lease 
litigation during the last war, resulting from government restrictions 
decreasing the profitability of the tenant’s business, could have been 
avoided if the lease had contained a clause requiring a shift from a 
flat-rent basis to a sliding scale rent geared to the tenant’s profits or 
sales after the government restrictions became operative.*® Similarly, in 
other kinds of agreements, sliding scale price or quantity clauses might 
be employed with satisfactory results. The former could call for ad- 
justments in contract price to conform with price regulations issued by 





44 E.g., Matter of Kramer & Uchitelle, Inc., 288 N.Y. 467, 43 N.E.2d 493 (1942). 

“5 See Pedrick and Springfield, War Measures and Contract Liability, 20 Texas 
L. REv. 710 (1942). 

“6 See The Isle of Mull, 278 Fed. 131 (4th Cir. 1921). 

47 See Leonard v. Autocar Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477 
(1945), cert. denied, 327 U.S. 804 (1946). 

“8 For a general treatment of the effects of war on the landlord-tenant relation- 
ship, see Note, 12 BRooKLYN L. REV. 120 (1943). 

*° See Note, 36 VA. L. REv. 627 (1950). 
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the Government,©° and the latter would seem to solve many problems 
caused by rationing or allocation regulations by automatically reducing 
quantities specified in contracts in proportion to the production allowed 
by such regulations. 


THE East OuIo Gas Company LiticaTIOoN. — A consideration of the 
respective areas of federal-state jurisdiction over the interstate trans- 
mission and sale for consumption of natural gas reveals that only three 
things are now certain: (1) the states alone can regulate the rates of 
sale to the ultimate consumer; 1 (2) exclusive jurisdiction over inter- 
State pipe lines and interstate sales for resale is in the Federal Govern- 
ment; ? and (3) in the intermediate area, the interplay of federal-state 
regulation has left undecided whether one sovereign will exercise the 
greater control, and, if so, what consequences might ensue.® Highlight- 
ing the uncertainty in this last field is the Supreme Court decision in 
the East Ohio Gas Company case,‘ which recently upheld FPC orders re- 
quiring reports and use of specified accounting practices by this company. 
The operations of the East Ohio Gas Company and its experiences as a 
regulated utility are well suited to demonstrate the workings of the dual 
regulatory system created by the present lines of federal-state jurisdic- 
tion over the distribution of natural gas, and serve as an illuminating 
case study for some of the broader aspects of federalism. 

The East Ohio Gas Company. — East Ohio’s business has, since its 
organization in 1910,° been wholly conducted within the state of Ohio. 
It derives its revenues from supplying gas to domestic and industrial 


5° Ordinarily a court will not imply that such an agreement was intended. 
See RESTATEMENT, CONTRACTS §8§ 458, 608 (1932). See Ellis Gray Milling Co. v. 
Sheppard, 359 Mo. 505, 515, 222 S.W.2d 742, 748, (1949). But cf. London v. 
Jacobs, 77 Ga. App. 529, 48 S.E.2d 781 (1948). 

1 State jurisdiction over such sales was established by Public Util. Comm’n v. 
Landon, 249 U.S. 236 (1919) and Pennsylvania Gas Co. v. Public Serv. Comm’n, 
252 U.S. 23 (1920); the Natural Gas Act § 1(b), 52 Star. 821 (1938), 15 U.S.C. 
§ 717(b) (1946), excludes them from federal regulation. 

? Natural Gas Act § 1(b), 52 StaT. 821 (1938), 15 U.S.C. § 717(b) (1946) ; 
Illinois Natural Gas Co. v. Public Serv. Co., 314 U.S. 498 (1942) (Act gives ex- 
clusive federal jurisdiction) ; Missouri ex rel. Barret v. Kansas Natural Gas Co., 
265 U.S. 298 (1924) (states cannot regulate). 

2 Although beyond the scope of this Note, brief reference to the parallel problem 
concerning production of natural gas is perhaps appropriate. FPC jurisdiction over 
producers’ sales was apparently affirmed in Interstate Natural Gas Co. v. FPC, 
331 U.S. 682 (1947), but the FPC refused to exercise this authority, 18 CopE FEp. 
Recs. § 2.54 (1949). Since the Kerr bill, S. 1498, 81st Cong., rst Sess. (1949), 
which would: have excepted this area from FPC control, was vetoed, 96 Cong. 
Rec. 5368 (Apr. 18, 1950), the FPC has changed its position. It will now investigate 
such sales where “rates therefor appear excessive.” FPC Gen. Order No. 154, 15 
Fep. REG. 4633 (1950). A test case against Phillips Petroleum Co. is now pending, 
15 Fep. REG. 830 (1950). Although seemingly forbidden by previous decisions, e.g., 
Public Util. Comm’n v. Attleboro Steam & Elec. Co., 273 U.S. 83 (1927), Oklahoma 
jurisdiction over such sales has been upheld. Cities Service Gas Co. v. Peerless Oil 
& Gas Co., 19 U.S.L. WEEK 4053 (Dec. 12, 1950); Phillips Petroleum Co. v. Okla- 
homa, id. at 4056 (state can set minimum price). 

“FPC v. East Ohio Gas Co., 338 U.S. 464 (1950). 

5 The original East Ohio Gas Co. was organized in 1898. Its present form 

resulted from a merger with two Cleveland companies in 1gIo. 
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